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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,237 
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v. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

In a seven-count indictment, Edward Hereford and Wil¬ 
liam H. Crofoot were charged in Counts 1, 3 and 5 with 
having on January 8, 1949, with intent to steal, entered 
the apartments of Howard O. Allen, Sally Selke and Vir¬ 
ginia S. Council, respectively. They were charged in 
Counts 2, 4 and 6 with having on January 8, 1949, stolen 
certain property of Nancy L. Allen, Sally Selke and Vir- 
i ginia S. Council, respectively. Earl Haley was charged in 
Count 7 with having on January 10, 1949, received the 
property of Sally Selke described in Count 1, with knowl¬ 
edge that it had been stolen and with intent to defraud the 
owner thereof. (J. A. 53-54.) Upon arraignment, Hereford 
pleaded guilty and Crofoot and Haley pleaded not guilty 
(J. A. 55). Prior to the trial of Crofoot and Haley, Here- 

(l) 







2 


ford received a suspended sentence of 16 months to 4 years 
and was placed on probation (J. A. 55). During the trial, 
Haley withdrew his plea of not guilty, pleaded guilty to 
the charge of having knowingly received the stolen Selke 
property and testified as a witness for the Government 
(J. A. 42, 43-47). The jury found Crofoot not guilty of 
having entered the Allen apartment (Count 1) or of having 
stolen the Allen property (Count 2), guilty of having entered 
the Selke apartment (Count 3), and of having stolen the 
Selke property (Count 4), and guilty of having entered the 
Council apartment (Count 5) and of having stolen the Coun¬ 
cil property (Count 6) (J. A. 55). Crofoot received con¬ 
current sentences of 16 months to 4 years on Counts 3, 4 
and 5 and of 1 year on Count 6 (J. A. 55). Haley received a 
suspended sentence of 1 to 3 years on Count 7 and was 
placed on probation (J. A. 56). 

With respect to the counts upon which Crofoot was con¬ 
victed, the Government relied upon the testimony of five 
witnesses—Sally Selke, Virginia S. Council, Officers Gos- 
man and Wright, and Earl Haley. 1 No witnesses were 
called for the defense. 

Sally Selke testified that, after having been away from 
her apartment for about three hours, she returned at about 
4:30 p.m. on Saturday, January 8; that she could not get 
her key into the door and thought something was wrong 
with the lock; that the next day she discovered that two 
diamond rings valued at $350 and $100, which she had 
left in her apartment, were missing; that, when a lock¬ 
smith came on Monday, they found that the lock had been 


1 Another witness, Edgar K. Berry, was called to testify on 
behalf of the Government. Although his testimony in general was 
corroborative of that of Mrs. Council, it became obvious to the 
court and to both counsel for the Government and counsel for the 
defense (J.A. 30-31) that his recollection of details was not clear. 
He used the name “Haley” (J.A. 27), for example, when, as was 
later shown, he meant to refer to Hereford (J.A. 28, 29, 40). Accord¬ 
ingly, during the course of his examination, the Government an¬ 
nounced surprise (J.A. 30) and in its closing argument informed 
the jury that it was not relying upon Mr. Berry’s testimony 
(J.A. 48). 
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plugged with toothpicks; that she had not given anyone 
permission to enter her apartment during the period of 
her absence; and that Government Exhibits 1 and 2 were 
the rings to which she referred. (J. A. 18-20; R. 18.) 

Virginia S. Council testified that, after having been 
away from her apartment for about forty-five minutes, 
she returned at about 5:00 p.m. on January 8; 2 that she dis¬ 
covered toothpicks stuck in both locks in her door; that 
she couldn’t put her key in the lock and called Mr. Berry, 
who was a sort of assistant superintendent of the apart¬ 
ment house; that Mr. Berry came and, w’hen he could not 
get the toothpicks out, went to his apartment to get some¬ 
thing with which to pull them out; that, while she was 
standing there, two men walked out of her apartment; that 
Crofoot (whom she identified in court) was one of the men; 
that she had subsequently picked Crofoot and Hereford out 
of a police lineup as the men who she saw come out of 
her apartment; that, wdien they came out of her apart¬ 
ment, she asked them what they had been doing; that Cro¬ 
foot did all the talking and said that they were telephone 
men and that they found the door unlocked; that they kept 
walking toward the elevator; that when they got to the 
door, she saw Mr. Berry coming out of his apartment and 
called him; that the two men ran downstairs and out through 
the lobby while Mr. Berry pursued them; that she checked 
her apartment and found between $4 and $5 which she had 
left there missing; that she had given no one permission 
to enter her apartment during the period of her absence; 
that in the police lineup Crofoot did not have on the same 
clothes he had worn w T hen he came out of her apartment, 
but did have the raincoat which he had worn, on his arm; 
and that, when she identified Crofoot in the police lineup, 
she had a question in her mind just for a minute after she 
had pointed him out w T hen he told her she was mistaken, 
but that she was positive of her identification. (J. A. 20-26.) 


2 The Selke and Council apartments were approximately two 
blocks apart (J.A. 18, 20). The larcenies took place the same after¬ 
noon. 
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Counsel for the defense cross-examined Mrs. Council at 
considerable length (J. A. 24-26). 

Officer Gosman testified that he had arrested Haley; that 
he had obtained a statement from Haley almost immediately 
after his arrest which had been reduced to writing and 
signed by Haley; that no threat or force was used and no 
promises or inducements were made for the purpose of ob¬ 
taining a statement; that Haley had told him that the rings 
marked as Government Exhibits 1 and 2 had been given to 
Haley by Crofoot and pawmed by Haley, and that he and 
Officer Wright recovered these rings in the pawn shops 
where Haley said they had been pawned. (J.A. 32-38.) 
When it was ascertained that Crofoot was not present when 
Haley made his statement, the court instructed the jury that 
they were not to consider anything in the statement by 
Haley with regard to Crofoot as evidence that Crofoot did 
those things suggested in the statement (J. A. 35). 

Officer Wright testified that he was present at the time 
Haley was arrested; and that at that time Haley stated 
that he was not going to be the only one in this case, that he 
wasn’t going to bear the brunt of the case, that there were 
two other men involved in the case, Bill and Eddie, and 
that they had given him the rings to sell. Officer Wright 
further testified that the rings marked as Government Ex¬ 
hibits 1 and 2 -were recovered at the pawn shops where 
Haley said they had been pawned. (J.A. 38-40.) The court 
again instructed the jury that the evidence of Haley’s state¬ 
ments was admissible against Haley only and did not con¬ 
stitute proof that Crofoot committed the housebreaking 
and larceny offenses (J.A. 39). 

At this point Haley withdrew his plea of not guilty and 
took the stand as a witness for the Government. The court 
instructed the jury that Haley’s written statement had been 
introduced solely to show that Haley received Mrs. Selke’s 
rings with knowledge that they had been stolen; that, since 
Haley had entered a plea of guilty, the statement was to be 
disregarded for all purposes and that nothing in it could 
be used against Crofoot. (J. A. 43.) In a conference at the 
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bench the court was assured by both counsel for the Govern¬ 
ment and counsel for the defense that Haley had been prom¬ 
ised nothing for his plea. At such conference the trial 
judge was also informed that in view of Haley’s cooperation 
and the fact that he had no previous record counsel for the 
Government had no objection to his remaining on bond and 
would recommend that the court consider probation. (J.A. 
42.) Haley testified that he had told the truth when he made 
his statement (the statement was not reintroduced or read 
into evidence); that he had pawned the rings marked as 
Government Exhibits 1 and 2; that Hereford had asked him 
to pawn them and that Crofoot had given them to him; that 
Hereford had told him that Hereford got the rings out of a 
pawn shop; that he received $95 for the tw T o rings when he 
pawned them; that he kept $20 and gave ‘ ‘ Bill and Eddie ’ ’ 
$73; that they gave him back $12 or $13; that Hereford said 
“he” [Hereford] went into apartments and told him about 
the woman coming in on them; and that he thought the rings 
had been stolen because he knew “the fellow” had not been 
working. (J.A. 43-46.) In cross-examination counsel for 
the defense referred to Haley’s previous testimony that he 
had kept $20 which “they” did not know he kept. Haley 
did not, however, change his testimony. (J.A. 46.) He 
was not cross-examined further. 

In a conference at the bench the court inquired of counsel 
whether they wanted a definition of common law larceny 
given or just an instruction in the language of the statute. 
Counsel for both sides consented to an instruction in the 
language of the statute (J.A. 47). Instructions on house¬ 
breaking and larceny in the language of the statutes were 
given (J.A. 48-49). Further specific instructions with 
respect to these offenses were expressly waived (J.A. 51- 
52). Counsel for appellant has now abandoned his argu¬ 
ment as to the inadequacy of the instructions given (Br. 6). 
In the course of its instruction the court pointed out that 
direct evidence, the testimony of Mrs. Council, had been 
introduced with respect to Count 5 (the Council house¬ 
breaking) but that the Government was relying upon 
circumstantial evidence with respect to the other counts 
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(J.A. 50). The following instruction (J.A. 49) was given 
on the weight of the evidence and the credibility of wit¬ 
nesses : 

“You are the sole judges of the weight of the evidence 
and the credibility of the witness. In considering 
the weight and credibility you will give to any witness, 
you have the right to consider the appearance of that 
witness while on the stand, the interest that the witness 
may have in the outcome of the trial, if any, the frank¬ 
ness and candor while testifying, or the lack of it, any 
bias or prejudice that might be displayed, the oppor¬ 
tunity the witness had to know about the matters con¬ 
cerning which he or she testified; taking all such mat¬ 
ters into consideration; give each witness the weight 
and credit vou think it is entitled to receive. ” 

The court refused to give a specific instruction on the credi¬ 
bility of testimony of an accomplice, stating at the bench 
and out of the hearing of the jury that it did not consider 
a man who merely received stolen property to be an accom¬ 
plice of the thief (J.A. 50-51). The jury was carefully in¬ 
structed as to the different verdicts it might reach on each 
of Counts 1-6 (J.A. 48). The court instructed the jury that 
the possession of stolen property, in the absence of an expla¬ 
nation, would be sufficient to warrant a verdict of guilty if 
it satisfied them beyond a reasonable doubt (J.A. 51). Coun¬ 
sel for the defense did not argue the case to the jury al¬ 
though a short argument was made on behalf of the Govern¬ 
ment (J.A. 48). 

Notice of appeal was filed on April 22, 1949 (J.A. 56). 
The appeal was dismissed by this Court on September 30, 
1949, for failure to file the record within the time allowed 
and for failure to reply to appellee’s motion to dismiss. 
Appellant’s letter requesting further consideration was 
treated as a motion to reinstate and granted on February 
13,1950. At the same time, appellant’s present counsel was 
appointed. At the suggestion of the Clerk of this Court, 
appellant’s former counsel filed a memorandum with this 
Court. In the memorandum, former counsel for appellant 
stated that, when he noted the appeal, he thought that the 
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trial court erred in refusing to instruct the jury on the 
credibility of testimony of an accomplice; that this was the 
only question of law involved in the appeal; that, upon 
researching the question, he became convinced that the 
trial court’s action was correct; and that he concluded, 
therefore, that it would be useless to prosecute the appeal, 
and so advised his client. 

STATUTES INVOLVED 

Section 22-1801 of the District of Columbia Code (1940) 
provides: 

Whoever shall, either in the night or in the day¬ 
time, break and enter, or enter without breaking, any 
dwelling, bank, store, warehouse, shop, stable, or other 
building, or any apartment or room, whether at the time 
occupied or not, or any steamboat, canal boat, ves¬ 
sel, or other watercraft, or railroad car, or any yard 
where any lumber, coal, or other goods or chattels are 
deposited and kept for the purpose of trade, with intent 
to break and carry away any part thereof or any fixture 
or other thing attached to or connected with the same, 
or to commit any criminal offense, shall be imprisoned 
for not more than fifteen years. (Mar. 3, 1901, 31 
Stat. 1323, ch. 854, §823.) 

Section 22-2201 of the District of Columbia Code (1940) 
provides: 

Whoever shall feloniously take and carry away any¬ 
thing of value of the amount or value of $50 or upward, 
including things savoring of the realty, shall suffer 
imprisonment for not less than one nor more than 
ten years. (Mar. 3, 1901, 31 Stat. 1324, ch. 854, §826; 
Aug. 12,1937, 50 Stat. 628, ch. 599.) 

Section 22-2202 of the District of Columbia Code (1940) 
provides: 

Whoever shall feloniously take and carry away any 
property of value of less than $50, including things 
savoring of the realty, shall be fined not more than 
$200 or be imprisoned for not more than one year, or 
both. And in all convictions for larceny, either grand 
or petit, the trial justice may, in his sound discretion, 
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order restitution to be made of the value of the money 
or property shown to have been stolen by the defendant 
and made wav with or otherwise disposed of and not 
recovered. (Mar. 3, 1901, 31 Stat. 1324, ch. 854, $ 827; 
June 30, 1902, 32 Stat. 535, ch. 1329; Aug. 12, 1937, 50 
Stat. 628, ch. 599.) 

Section 22-2205 of the District of Columbia Code (1940) 
provides: 

Any person who shall receive or buy anything of 
value which shall have been stolen or obtained by rob¬ 
bery, knowing the same to be so stolen or so obtained by 
robbery, with intent to defraud the owner thereof, if 
the thing or things received or bought shall be of the 
value of thirty-five dollars or upward, shall sutler im¬ 
prisonment for not less than one year nor more than ten 
years; or if the value of the thing or things so received 
or bought be less than thirty-five dollars, shall suffer 
imprisonment for not more than two years. (Mar. 3, 
1901, 31 Stat. 1324, ch. 854, §829.) 

SUMMARY OF ARGUMENT 

I 

The defendant Haley was merely the receiver of the stolen 
Selke rings. He did not cooperate with, aid, assist, advise or 
encourage appellant in the commission of the Selke house¬ 
breaking or larceny. In fact, the record shows that he was 
never told about the Selke larceny and first learned of the 
existence of the Selke rings two days after they had been 
stolen. He was not, therefore, an accomplice of the thief 
within this Court’s definition of that term. Accordingly, 
the District Court properly refused to instruct the jury that 
Haley was an accomplice and that therefore his testimony 
should be viewed with caution. 

II 

Appellant and the defendant Haley chose the same attor¬ 
ney to represent them at their trial. Throughout the entire 
trial appellant made no objection to this arrangement either 
before or after Haley changed his plea to one of guilty. 
Appellant now asserts that by virtue of this arrangement 
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he was deprived of effective assistance of counsel. To avail 
appellant at this late stage such assertion must be supported 
by demonstrable reality. Appellant rather relies upon pure 
speculation. 

hi 

In any event, regardless of the alleged errors with respect 
to appellant’s conviction of the Selke housebreaking and 
larceny, the propriety of his conviction of the Council house¬ 
breaking is clear. Since he received concurrent sentences, 
and since his conviction of the Council housebreaking is 
sufficient to support the maximum sentence received, the 
alleged errors with respect to his other convictions are 
immaterial. 

ARGUMENT 

I 

The District Court properly refused to instruct the jury 
that Haley was appellant’s accomplice and that therefore 
Haley’s testimony should he viewed with caution 

As set forth supra at p. 6, the jury was given a gen¬ 
eral instruction on the credibility of witnesses. Appellant 
now T contends, however, that the jury should have been 
specifically instructed that the defendant Haley’s testi¬ 
mony should be viewed with caution because he admittedly 
was the receiver of property (the Selke rings) stolen in 
one of the three housebreakings with which appellant was 
charged (Br. 7-16). No question of the trial court’s refusal 
to grant an instruction in these terms is before this Court 
since such instruction was not requested. Moreover, it is 
well settled that “except upon essential principles of law 
concerning which it is the duty of the trial judge to instruct 
the jury whether requested or not, there is no duty to in¬ 
struct in the absence of a request. ’ ’ George v. Vnited States, 
75 U. S. App. D. C. 197, 125 F. 2d 559, 563 (1942); Kinard 
v. United States, 68 U. S. App. D. C. 250, 96 F. 2d 552 
(1938). In this connection, it is particularly noteworthy 
that even failure to grant a cautionary instruction with 
respect to the uncorroborated testimony of an actual ac¬ 
complice is not reversible error if the instruction is not 
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requested or is not requested in the proper form. Caminetti 
v. United States, 242 U. S. 470 (1917); Borum v. United 
States, 61 App. D. C. 4, 56 F. 2d 301 (1932), cert, denied sub 
nom. Logan v. United States, 285 U. S. 555. The only spe¬ 
cific instruction requested by counsel for the defense and 
denied by the trial judge was one based on Haley’s being 
an accomplice of appellant (J. A. 50-51). As appellant 
points out (Br. 7), the trial judge ruled that Haley was not 
such an accomplice. 

It is submitted that the trial judge correctly ruled that 
Haley was not appellant’s accomplice. 3 Although there is 

3 Appellant points out (Br. 10) that an early English statute 
made receivers accessories after the fact; that prior to its repeal in 
England in 1827 when receiving stolen property was made a sub¬ 
stantive felony, this statute was adopted by the State of Maryland; 
that the statute was not changed in Maryland until 1809; and 
that British statutes in force in Maryland in 1801 were incorporated 
into the law of the District of Columbia except as replaced by 
subsequent legislation. This appellant contends might well be 
considered relevant in the District of Columbia in justifying 
repudiation of the general American rule that a mere receiver of 
stolen property is not an accomplice of the thief. This argument 
overlooks the fact that if any such rule ever existed in the District 
of Columbia, it has been replaced by subsequent legislation, Section 
22-2205, D. C. Code (1940). Under this District statute, which 
Haley was convicted of violating, receiving stolen property in the 
District of Columbia is a separate, distinct crime. In so holding, 
this Court in Weisberg v. United States, 49 App. D.C. 28, 258 Fed. 
284, 286 (1919), stated: 

“While under the rule early prevailing in England the receiver 
of stolen property from the thief, where there was present the 
intent to assist the thief in depriving the owmer of the property, 
was an accessory to the larceny . . ., under the prevailing 
modern rule the crime of receiving stolen goods is a substantive 
offense, separate and distinct from the larceny itself . . . The 
reason, of course, why one who actually participates in the 
conversion and asportation of the property may not be success¬ 
fully prosecuted for receiving the stolen goods is that a single 
act may not constitute both a larceny and a receiving of the 
stolen goods.” 

Moreover, the relation of the mere receipt of stolen property to 
larceny is to be distinguished from the relation of receiving a bribe 
to the giving of a bribe. Although the latter offenses may be made 
punishable by different statutory provisions, the actions of both 
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no statutory definition of the term “accomplice ” in the 
District of Columbia Code, this Court has defined an 
accomplice as 

“anyone who knowingly and voluntarily cooperates 
with, aids, assists, advises, or encourages another in 
the commission of a crime, regardless of the degree 
of his guilt.” Tomlinson v. United States, 68 App. 
D. C. 106, 93 F. 2d 652, 655 (1937), cert, denied 303 
U. S. 646; Egan v. United States, 52 App. D. C. 384, 
287 Fed. 958, 964 (1923). 

The defendant Haley does not come within this definition. 
There was no evidence introduced to show that he coop¬ 
erated with, aided, assisted, advised or encouraged appel¬ 
lant in any of the housebreaking or larceny otfenses with 
which appellant was charged. On the contrary, Haley’s 
uncontroverted testimony showed that he had no direct 
knowledge of the housebreaking or larceny offenses, and 
that he did not even know anything about the Selke rings 
which he received until two days after they had been 
stolen (J. A. 44-45). Of course, Haley had absolutely no 
connection with the Council larceny and housebreaking. 


the receiver and giver of a bribe are necessary to consummate the 
bribery. The case of Egan v. United States, 52 App. D.C. 384, 
287 Fed. 958 (1923), upon which appellant relies (Br. 12-13), is, 
therefore, inapplicable. 

Appellant further argues (Br. 15) that despite the fact that the 
record shows that no promises were made to Haley, nevertheless, 
the latter labored under an expectation of clemency because prior 
to Haley’s taking the stand the prosecutor expressed his apprecia¬ 
tion of Haley’s cooperation and recommended his probation. The 
record shows, however, that the prosecutor’s statement as to Haley’s 
cooperation and his intention to recommend probation were made 
in a conference at the bench out of the hearing of the jury and 
presumably also out of the hearing of the defendant Haley. 

Appellant also contends (Br. 15) that the inference of guilt from 
possession of recently stolen property should point as much to 
Haley as the thief as to appellant. However, as the trial court 
instructed the jury, the inference is attributed only to the 
unexplained possession of such property. Haley explained his 
possession of the stolen Selke rings by stating that he received 
them from appellant (JA. 45). Appellant’s possession of the 
rings was unexplained since no witness took the stand in his defense. 
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II 

The record does not support appellant's belated complaint 
that he was deprived of effective representation of counsel 
since his attorney also represented the defendant Haley 

Appellant and the defendant Haley chose the same at¬ 
torney to represent them at their trial. This fact was 
apparent at least from the outset of the trial. Appellant 
remained silent, however, and made no objection either 
before or after the defendant Haley changed his plea to 
one of guilty. Appellant now contends, however, that he 
was deprived of effective representation of counsel because 
his attorney also represented the defendant Haley (Br. 

16- 19). It is well settled that, where a defendant makes 
no objection in the trial court, only the strongest kind of 
showing that justice has miscarried will avail him on 
appeal. 4 Moore v. United States, 161 F. 2d 932 (C. A. 5, 
1947), cert, denied 331 U. S. 857. Furthermore, it is re¬ 
quired ‘‘that the burden of showing essential unfairness be 
sustained by him who claims such injustice and seeks to 
have the result set aside, and that it be sustained not as 
a matter of speculation, but as a demonstrable reality.” 
Buchalter v. New York, 319 U. S. 427, 431 (1943); Adams 
v. United States ex rel. McCann, 317 U. S. 269, 281 (1942). 
To support this burden, appellant asserts that his interests 
and those of Haley were conflicting (Br. 17), and points 
to the fact that his counsel failed to cross-examine Haley 
extensively or to make a closing argument to the jury (Br. 

17- 18). Although Haley testified that he received the 
stolen Selke rings from appellant, he stated that appellant 


4 The facts of the present case where each of the defendants 
chose the same attorney to represent him and where the appellant 
made no objection throughout the trial to his attorney’s also 
representing Haley distinguish it from the case of Glasser v. United 
States, 315 U.S. 60 (1942), upon which appellant relies (Br. 18-19). 
In that case the two defendants had chosen different counsel to 
represent them, and when counsel for one was unable to continue, 
the trial court in effect forced counsel for the other to represent 
both defendants despite the objection of the defendant-appellant. 
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did not tell him where appellant had acquired them but 
that Hereford told him that Hereford had obtained them 
from a pawn shop (J. A. 45). In cross-examination appel¬ 
lant’s counsel did attempt to attack Haley’s testimony in 
its most vulnerable spot—Haley’s admission in the presence 
of appellant that he had withheld from appellant and Here¬ 
ford some of the money he received from pawning the stolen 
Selke rings for them (J. A. 46). It does not necessarily 
follow that it was any representation of conflicting interests 
which motivated appellant’s counsel in refraining from 
further cross-examination of Haley or from making a clos¬ 
ing argument to the jury. His course of conduct is equally 
susceptible of the explanation that it was adopted for tac¬ 
tical reasons. It is submitted, therefore, that appellant’s 
belated complaint that he was prejudiced by being repre¬ 
sented by the same counsel who represented the defendant 
Haley is supported, if at all, only by the purest of specu¬ 
lation and not by demonstrable reality. 

Ill 

In any event, the propriety of appellant’s conviction of 
the Council housebreaking is clear, and, since that con¬ 
viction is sufficient to sustain the maximum of his con¬ 
current sentences, the alleged errors with respect to 
his other convictions are immaterial 

For appellant’s conviction of the Council housebreaking, 
as the trial court pointed out to the jury (J. A. 50), the 
Government relied not upon circumstantial, but upon di¬ 
rect, evidence—the uncontroverted testimony of Mrs. Coun¬ 
cil, an eye witness. This testimony, outlined in some detail 
supra at pp. 3-4, was briefly as follows: After having been 
away from her apartment for about forty-five minutes, 
she returned to find that toothpicks had been stuck in 
both the locks in her door and that she could not get her 
key in the lock. While she was standing there, appellant 
and another man came out of her apartment and she car¬ 
ried on a conversation with appellant. Appellant and his 
companion fled as her neighbor approached. She had not 
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given appellant or anyone else permission to enter her 
apartment. Shortly thereafter she found that some money 
which she had left in the apartment was missing. About a 
month later she picked appellant out of a police line-up. 
She also identified appellant in the court room. She was 
positive of her identification. Mrs. Council’s testimony 
was so convincing that in its closing argument the Govern¬ 
ment informed the jury that it was relying upon her testi¬ 
mony and that the testimony of a somewhat confused, cor¬ 
roborating witness could be disregarded (J. A. 48). 

In view of such evidence, assuming, arguendo , that Haley 
should be considered an accomplice in the Selke offenses, 
it cannot be fairly said that lack of an accomplice instruc¬ 
tion with respect to Haley’s testimony prejudiced appel¬ 
lant in his conviction of the Council housebreaking. Appel¬ 
lant concedes (Br. 5): 

“Haley’s actual testimony utterly failed to attribute 
incriminating admissions to appellant and incriminat¬ 
ing statements by Hereford as to appellant's partici¬ 
pation in the housebreakings.” 5 (Emphasis added.) 

Moreover, appellant’s acquittal of the Allen housebreaking 
and larceny indicates that the jury was not confused in 
applying the evidence with respect to the various offenses 
charged. 

Nor can it be seriously contended that appellant was 
deprived of effective representation of counsel in so far 
as his conviction of the Council housebreaking is concerned. 
Appellant’s counsel did vigorously cross-examine Mrs. 
Council and was unable to shake her testimony. Moreover, 
Mr. Berry was the only other witness whose testimony 


5 We have been able to find, buried in Haley’s lengthy testimony 
with respect to the stolen Selke rings (JA. 44-46), but one bit of 
testimony which might even possibly be construed as relating to 
the Council housebreaking. This is his ambiguous statement that 
Hereford told him that “he” went into apartments and about the 
woman coming in on them (J.A. 46). So buried, and in view of 
the strong direct evidence introduced with respect to the Council 
housebreaking, this statement does not warrant serious considera¬ 
tion. 
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covered any considerable portion of the ground covered by 
Mrs. Council and whose statements might, therefore, be 
contrasted with hers in a closing argument to the jury. 
However, after counsel for the Government announced sur¬ 
prise in the course of Mr. Berry’s examination, after the 
court and both counsel noted his confusion, and after the 
Government in its closing argument informed the jury 
that it was not relying upon Mr. Berry’s testimony, appel¬ 
lant’s counsel lost his last possibly effective means of at¬ 
tacking Mrs. Council’s testimony. Appellant’s trial counsel 
at p. 3 of the memorandum which he filed with this Court 
appraised Mrs. Council’s testimony as follows: 

“During the trial appellant was positively identified 
by a witness for the prosecution who was an occupant 
of one of the apartments which appellant was charged 
by the indictment with breaking into, and stealing there¬ 
from property belonging to said occupant. This occu¬ 
pant had a face-to-face conversation with appellant 
at the door of occupant’s apartment.” 

It is clear, therefore, that appellant’s conviction of the 
Council housebreaking should be affirmed regardless of 
any merit in the alleged errors with respect to his convic¬ 
tion of the Selke offenses. 

As previously mentioned, appellant received a sentence 
of 16 months to 4 years on the Council housebreaking, on 
the Selke housebreaking, and on the Selke larceny, 0 said 
sentences to run concurrently. A greater maximum sen¬ 
tence is provided by statute for each of these offenses. 
Sections 22-1801 and 22-2201, D. C. Code, 1940. It is well 
settled that, where a defendant is convicted on more than 
one count of an indictment and the sentences are to run 
concurrently, if the conviction of one count is sufficient to 
sustain the sentence, it is unnecessary to consider ques¬ 
tions raised with respect to the other counts. Hirabayashi v. 
United States , 320 U. S. 81, 85,105 (1943); Meyers v. United 


8 For present purposes we need not consider appellant’s sentence 
on the Council larceny since he received a shorter (one year), 
concurrent sentence on that charge (J.A. 55). 




16 


States, 84 U. S. App. D. C. 101, 171 F. 2d 800, 803 (1948), 
cert, denied 336 U. S. 912. It is submitted, therefore, that 
since the propriety of appellant’s conviction of the Council 
housebreaking is clear, and since that conviction is sufficient 
to sustain the maximum of his concurrent sentences, it is 
unnecessary to consider questions raised with respect to 
his conviction of the other offenses. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the judgment of the District Court should be affirmed. 

George Morris Fay, 

United States Attorney. 
William McKinley, 
Joseph M. Howard, 
Joseph F. Goetten, 
Assistant United States Attorneys. 
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1 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 334-49 

United States of America 


v. 

William Crofoot and Earl Haley 

Washington, D. C., April 7, 1949. 

The above-entitled cause came on for hearing before the 
Honorable Eugene Rice, District Judge, at 10:00 a. m. 

Appearances : 

William S. McKinley, Esq., Assistant United States Dis¬ 
trict Attorney appearing for the Government. 

M. Edward Buckley, Jr., Esq., appearing for the Defend¬ 
ants. 


• •••••• 

3 Examination on Voir Dire 

Mr. McKinley : If the Court please, and members of the 
prospective jury, the case about to be tried is that of the 
United States v. William H. Crofoot and Earl Haley. 

The defendant William H. Crofoot is seated at the far 
end of counsel table; and defendant Earl Haley is also 
seated at the counsel table. 

Mr. M. Edward Buckley represents both of the defendants 
in this case. 

My name is William McKinley. I am the attorney for the 
Government. 


9 (Whereupon, counsel for both sides approached 

the bench, and the following proceedings were had 
out of the hearing of the jury:) 

Mr. Buckley: On behalf of the two defendants, particu¬ 
larly the defendant Haley, I am objecting to the seventh 
count being tried in this same case with Counts 1, 2, 3, 4, 5, 
and 6. 

The defendant Haley is charged with receiving stolen 
property allegedly stolen on the 8th, whereas Count 7 alleges 
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he received certain property on the 10th. I submit to the 
Court that they are separate offenses; they are 
10 different dates; they are different transactions. 
They should not be joined in the same indictment. 
The Court: This is a rather late time to bring that ques¬ 
tion up, isn’t it? I will overrule you at this time. We have 
a jury impaneled. The rules provide that you take up those 
motions earlier than this. 

• •••••• 

14 Sallie Selke was called as a witness by and on 
behalf of the Government and, having been first duly 

sworn, was examined and testified as follows: 

Direct Examination. 

By Mr. McKinley : 

Q. You are Mrs. Sallie Selke? 

A. Yes, sir. 

Q. And you live at 1954 Columbia Road, Northwest, here 
in Washington, D. C.? 

A. Yes. 

Q. And you live in Apartment 206 at that address? 

A. Yes. 

Q. Were you living in that apartment on January 

15 8 of this year? 

A. I was. 

Q. Did anything unusual happen as concerns your apart¬ 
ment on that date? Yes or no? 

A. Yes. 

Q. At what time did you discover that something unus¬ 
ual happened? What time of day? 

A. The next morning, perhaps around ten o’clock. 

Q. That would be on January 9 ? 

A. January 9. 

Q. Around ten o’clock in the morning? 

A. Yes. 

Q. And what did you discover at that time ? 

A. I first discovered that some envelopes containing 
money, had been put in the top of a lacquered box in my 
Governor Winthrop secretary, was missing. Then I had a 

thought concerning- 

Mr. Buckley : We object to what she thought. 
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By Mr. McKinley : 

Q. Just tell what you discovered. 

A. I discovered that that money was missing. Then I 
went on to look further to see if anything else was missing, 
and I found two diamond rings were gone. 

Q. Whose property was that; who owned the diamond 
rings ? 

A. I did; they were my own diamond rings. 

16 Q. What was the approximate value of these rings, 
Mrs.Selke? 

A. One ring, the larger, about $350, and the other one 

$ 100 . 

Q. Did you observe anything to indicate whether anyone 
had entered your apartment? 

A. Well, when I returned on that Saturday afternoon, 
I could not get my key into the door. I thought something 
was wrong with the lock. This was the 8th. But, when 
we got a locksmith, which did not take place, until Monday, 
of course, Sunday coming in between, we found the lock 
had been plugged with pieces of toothpicks. So, of course, 
I could not get my key in. Even then it did not occur to me 
that someone had done it from the inside. But when I 
missed the things, I immediately decided that was what had 
happened. 

Q. You say these match sticks had been stuck into the lock 
from the inside? 

A. Yes. 

Q. What time did you come home on Saturday, the 8th? 

A. Around 4:30. I had gone out just before 3. 

Q. When you went out just before 3, on Saturday the 
8th, was this property that you describe there at your apart¬ 
ment? 

A. It was there? 

Q. And you were gone only about an hour and a 
half? 

17 A. Only about an hour and a half. 

Q. Have these rings been recovered? 

A. They have; and I have identified them. 

Mr. McKinley: Will you mark these rings Government 
Exhibit No. 1 for identification and No. 2 for identification? 

(Whereupon the said rings were marked Government 
Exhibits Nos. 1 and 2, respectively, for identification.) 
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By Mr. McKinley : 

Q. I show you Government Exhibit No. 1 for identifica¬ 
tion, and ask you whether you can identify this ring. 

A. I certainly can. That is the one I said was valued at 
about $100. That is what was paid for it years ago. 

Q. This is your property, and is the property that you 
have testified was stolen from your apartment? 

A. Yes, that is one of them. 

Q. Now, I show you Government Exhibit No. 2 for iden¬ 
tification, and ask you whether you can identify this ring. 
A. Yes, that is my ring. 

Q. Is that the other ring that you testified was stolen 
from your apartment? 

A. It is. 

Q. And the approximate value of that ring is what? 

A. Three hundred and fifty dollars. 

• •••••• 

20 Virginia S. Council was called as a witness by and 
on behalf of the Government and, having been first 

duly sworn, was examined and testified as follows: 

Direct Examination. 

By Mr. McKinley: 

Q. You are Mrs. Virginia S. Council? 

A. I am. 

Q. And you live in Apartment 203 at 1914 Connecticut 
Avenue, Northwest, here in Washington, D. C.? 

A. I do. 

Q. And were you living at the same apartment on Jan¬ 
uary 8 of this year? 

A. I was. 

Q. Did anything unusual happen that concerns your apart¬ 
ment on January 8, 1949; yes or no? 

21 A. Yes. 

0- Will you tell us about what time you discovered 
that something unsual happened? 

A. Between 4:30 and 5, closer to 5, I think. 

Q. And what did you discover? 

A. I discovered toothpicks stuck in my locks, both locks. 
I have two locks, and both locks there had toothpicks stuck 
in them, 

Q. Had you been away from your apartment before you 
discovered this? 
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A. Yes; I had been shopping. I left about a quarter past 
four. 

Q. You left your apartment about 4:15 p. m.? 

A. Yes. 

Q. That was on January 8, was it? 

A. January 8. 

Q. And you came back close to 5 o ’clock. 

A. Yes. 

Q. All right, now; tell us in your own words just what 
happened after you discovered that you could not put your 
key in your lock. 

A. I could not put my key in the lock, and I called Mr. 
Berry, who is sort of assistant superintendent of the apart¬ 
ment house, and he came, and he could not get the toothpicks 
out. So, he went to his apartment to get something to 

22 pull the toothpicks out with, and I stood in front of 
the door. While standing there, tw r o men walked out 

of my apartment. 

Q. Do you see any of those men here in Court? 

A. Just one. 

Q. Would you point him out, please? 

A. This man at the end. 

Q. The man seated at the end? 

A. Yes. 

Mr. McKinley: May the record show that she identifies 
Defendant Crofoot. 

By Mr. McKinley: 

Q. Go ahead and tell us what happened then, Mrs. Coun¬ 
cil, when they walked out. 

A. They walked out, and I asked them what they were 
doing in my apartment, and they said they were telephone 
men. I told them that I did not think so, because that was 
not the custom of the house to allow people to go in the 
apartment when the occupants were not in. This Crofoot, 
as you call him, did all the talking, and he said that they 
were telephone men and that they found my door unlocked, 
and that is why they went in without notifying the people 
downstairs. I said, “Just wait a moment now, men, be¬ 
cause you have made a mistake. Now we will go down to 
the office and see about it. ’ ’ 

I put my hand on the short man. He is not here. 

23 I put my hand on the short man’s arm, trying to hold 
him until Mr. Berry came back, because I knew he 

was coining. 







Q. Do you know if that was Hereford? 

A. That was Eddie Hereford, I believe. 

Q. A short man? 

A. A short man, yes. 

Mr. Buckley : Not this man here. 

The Witness: Not this man, no. And then I waited, and 
all the time I was talking, they were kind of walking toward 
the elevator. I could feel that, and, as I say, Crofoot did 
all the talking. Eddie did not say a word. And finally, they 
got to the door, and I saw Mr. Berry come out of his apart¬ 
ment and I called him. With that, the two men ran down 
the stairs with Mr. Berry behind them, and they ran on out 
through the lobby. 

By Mr. McKinley: 

Q. They got away? 

A. They got away. 

Q. Did you make a check of your apartment after that 
occurrence, to see whether anything was missing? 

A. Yes, sir. There were just a few dollars missing. They 
had gone through the bureau drawers and also through the 
writing desk, but the only thing they took was money. 
They picked up a pen, but it was dropped on the way out, I 
suppose. 

24 Q. How much money did they take? 

A. Not very much; I think between $4 and $5; 
I really don’t know exactly. 

Q. Now, this money, was that in your apartment before 
you left? 

A. It was in this purse on my bed. Then there were some 
pennies. 

Q. That was in your apartment when you left it? 

A. Oh, yes; I left it in my apartment. Then they got 
in the bureau drawer. I had some pennies that were in a 
paper bag, the things that the bank gave. They took some 
of those. 

Q. Was there anyone left at your apartment, I mean any 
member of your family? 

A. No. 

Q. No one was in? 

A. No. 

Q. Did you give Defendant Crofoot or Hereford, or any¬ 
one else permission to enter your apartment while you were 
out shopping this day? 
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A. I did not. I never saw them before. 

Q. I will ask you whether you subsequently saw Defend¬ 
ant Crofoot and this other individual Hereford. 

A. What do you mean by that ? 

Q. Did you see them after they were taken into 
custody? 

25 A. Yes, sir; I identified both of them. 

Q. At the time you identified them, how did you 
identify them? 

A. They were all lined up, and I just pointed to the 
two men. 

Q. You picked those two men out of the line? 

A. Those two men out of the line. 

Q. And one of those men was Crofoot? 

A. Yes, the tall one. 

Q. And you recall how long after your apartment had 
been entered, and these things taken, before you identified 
Defendant Crofoot in the line-up at the police station? 

A. I cannot tell, Mr. McKinley. It was some little time 
afterward. I do not know whether it was a month or five 
weeks. It was some little time. 

Q. You say Crofoot was the one who did the talking when 
he came out of the apartment? 

A. He did all the talking. 

Q. Was there any question in your mind at the time you 
identified them? 

A. Just for a minute, I will say, because when I pointed 
him out, he told me I was mistaken. 

Q. After you pointed him out? 

A;. After I pointed him out. But he looked a little 
younger than I thought the man that came out of my 

26 apartment, because it was light and he did not have 
the same clothes on. But after I looked at him real 

hard, I could see. He did not have a hat on. When he came 
out of my apartment he had a slouch hat on, and he had it 
quite down far on his head. 

Q. He had the hat on in the line-up? 

A. He did not have the hat on in the line-up. He also 
.had a raincoat on the day I saw him. I could not tell 
whether his suit was a slate blue, or tan. In the line-up he 
just had his suit on and no hat. But, I saw the coat on his 
arm. 

Q. The same coat that he had- 

A. (Interposing:) The raincoat on his arm. It was a 
light coat, raincoat. 
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Q. You are positive of your identification? 

A. Oh, I am positive of it. 

Mr. McKinley: You may inquire. 

Cross-examination. 

By Mr. Buckley: 

Q. This line-up, Mrs. Council, at which you say you identi¬ 
fied two of these defendants, how many people would you say 
were in the line-up? 

A. I imagine about seven; I am not quite sure; I did 
not count them. 

Q. And the line-up was approximately a month later? 
A. I think about. I can’t tell. It was sometime 

27 in February, I think. I do not remember the date. 
But, the boys were in the apartment on the 8th of 

January. 

Q. But the line-up we are speaking about, that was at 
Headquarters; wasn’t it? 

A. Yes. 

Q. That was in February? 

A. I think so, yes. 

Q. And you say it was approximately six or seven people? 
A. Seven, I think; I can’t be positive about it. 

Q. Now, you say there was a doubt in your mind for 
about a minute? 

A. Just a minute. 

Q. Did you identify Hereford first? 

A. No; Crofoot. The minute I walked in, I saw him and 
I knew it was he. 

Q. When did you first learn his name ? 

A. Crofoot? 

Q. Yes. 

A. I think at that time. I never knew his name. I don’t 
remember just when I first heard it. 

Q. Do you recall from whom it was that you learned his 
name, or how you happened to know his name as Crofoot? 
A. I do not know whether it was the first time we had 
appearance or not; I really can’t remember. 

28 Q. After the line-up was over, and you left Police 
Headquarters, did you then know his name was 

Crofoot? 

A. I do not think I did; I don’t know; I can’t swear to 
that. 

Q. And who was it that notified you to be at this line-up, 
if you know? 
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A. I don’t remember. 

Q. When you arrived at Headquarters, do you recall who 
it was that you first talked to there? 

A. Pardon? 

Q. When you arrived at Headquarters where the line-up 
was being held, do you recall who it was that you first 
talked to ? 

A. Well, it was one of the boys, one of the two detectives 
that came and met me and took me into the line-up. 

Q. You mean one of the two detectives here today? 

A. Yes. 

Q. Of the two detectives, do you recall which one it was? 

A. That took us in? I think it was Mr. Wright; I am 
not quite sure. There are two of them. 

Q. You said, “He met us and took us in.” Where did 
he meet you, if I may ask? 

A. I don’t remember. Down in Headquarters; and they 
took us on upstairs, and we went into this line-up. 

29 Q. He met you downstairs and took } t ou upstairs 
wdiere the line-up was? 

A. Not right away. We all went in individually. We 
did not all go in together. 

Q. I mean Officer Wright met you downstairs in Police 
Headquarters? 

A. Yes; and took us up. 

Q. Do you recall whether or not on your way up, the 
name Crofoot was mentioned before you got to the line-up? 

A. I don’t remember that at all. 

Q. Do you recall wffiere Crofoot was in the line-up with 
respect to Hereford? 

A. Yes. One was near the center and the other was near 
the end of the line. 

Q. Do you recall which one was on the end of the line? 

A. Yes; Hereford. 

Q. And you say that one of them was near the center? 

A. That was Crofoot. 

Q. Was he the middle one of these seven? 

A. I can’t tell; I don’t know. I really can’t tell you 
that, because I don’t remember exactly. I remember going 
in the room and recognizing him immediately. 

Q. Who else, if anyone, was with you at the time you 
went in? 

A. In to— 

30 Q. Headquarters, I am speaking of. 

A. It was not Mr. Wright. 
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Q. What I meant was, you say the officer met you down¬ 
stairs. 

A. The different witnesses. But, we did not go in to 
pick out the men together. We went individually. 

Q. Did Mr. Berry go there with you? 

A. He was there. He did not go in. 

Q. He was in the Headquarters Building at the same 
time? 

A. Yes. 

Q. Was there anyone else from your apartment there? 

A. Just Mr. Berry. 

Q. I mean except Mr. Berrv. 

A. Xo. 

Q. Now, did you have any conversation- 

A. WYth these boys? 

Q. —with Crofoot? 

A. I certainly did. You mean in the line-up? 

Q. Yes. 

A. He told me I was mistaken. I told him I was sure I 
was not mistaken, and he said, “Oh, yes, you are, Madam.*’ 
I was sure I was not mistaken. 

Q. Did you hear any police officers question Mr. Crofoot 
in your presence? 

A. No. 

31 Q. Did anyone else question him in your presence? 

A. No, except the officers when they came up to 
the house when I called them. 

Q. I mean questioned Mr. Crofoot. 

A. Oh; I don’t know anything about that. 

Q. You were never present when he was questioned by 
anvone ? 

A. No. 

Mr. Buckley: That is all. 

Mr. McKinley : That is all. 


Edgar K. Berry, vras called as a witness by and on behalf 
of the Government and, having been first duly sworn, was 
examined and testified as follows: 

Direct examination. 

By Mr. McKinley: 

Q. What is your name? 

A. Edgar K. Berry. 

Q. Where do you live? 

32 A. 1914 Connecticut Avenue. 

Q. Northwest? 
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A. Yes, sir. 

Q. Here in Washington, D. C.? 

A. Yes, sir. 

Q. Where do you live at that address? 

A. Apartment 209. 

Q. Did anything unusual happen at that address on 
January 8 of this year that you know of ? Yes or no ? 

A. Yes, sir. 

Q. Will you tell us just at what time you discovered 
something unusual, or observe something unusual? 

A. I think it was around four o’clock that Mrs. Council 
came to me and asked me to see if I couldn’t get in her 
door, said it looked like it was stopped up with sticks. So 
I went up there and tried the key, and I could not get it in. 
It was full of toothpicks. So, I went right around the hall 
to my apartment to get the tools to get the toothpicks out, 
and when I came back Mrs. Council was hollering for me; 
and then she said, “They are gone down the steps”; and 
then I run out through the lobby. 

Q. Did you see anyone running down the steps? 

A. Yes, sir. 

Q. Were they facing you, or their back toward you at the 
time you observed them? 

33 A. Their backs were toward me going down the 
walk to the street. 

Q. Did you get a look at the faces of these individuals so 
that you could identify them? 

A. One of them I did. 

Q. Did you subsequently identify that individual? 

A. Yes, sir. 

Q. Who is he; do you know his name? 

A. Haley, I believe his name was. 

Q. When you first came out, when you came back with 
the tools, where did you see these individuals? Were they 
on the floor, or going down the steps, or where? 

A. Going down the steps. 

Q. And how far were you from them at that time? 

A. I would say 30 feet. 

Q. What flight were they on at the time you first saw 
them? 

A. Going out the lobby door. 

Q. Going out the lobby door? Did you see them on the 
steps before they got to the lobby. 

A. No, sir. 

• •••••« 
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36 Q. Do you see anyone here at the counsel table that 
you can identify? 

A. No—only Crofoot, there. 

Mr. Buckley: I object. 

By Mr. McKinley: 

Q. The short man that you identified is not here ? 

A. No, sir. 

Q. When you said that you identified Crofoot, you did not 
mean that you identified him, did you? 

A. No, I did not identify him. 

Q. You meant that you saw him at the line-up? 

A. That is right; I have seen him at the line-up. 

Q. But you could not identify him ? 

A. I wouldn’t swear it was him. 

Mr. McKinley: You may inquire. 

Cross-examination. 

By Mr. Buckley: 

37 Q. When w’as it you first learned Crofoot’s name? 
A. At the line-up. 

Q. Where was Crofoot, if you recall, in the line-up? 

A. I think he was about four or five from the right. 

Q. Four or five from the right? 

A. Yes. 

Q. Do you recall where Haley was in the line-up ? 

A. Haley was first on the right. 

Q. Haley was first on the right? 

A. Yes, sir. 

Q. And you identified him? 

38 A. Yes, sir. 

• •••••• 

39 Q. Was Mrs. Council at the line-up at the same 
time that you were? 

A. No, sir. 

Q. Took you in individually? 

A. Yes, sir. 

Q. The day that you saw Haley running from the apart¬ 
ment, do you recall how Haley was dressed? 

A. He had a brown overcoat on. 

Q. A brown overcoat? 
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A. Yes, sir. 

Q. And when you reported that matter to the police, did 
you tell the police that he had a brown overcoat? 

A. Yes, sir. 

Q. Did you tell the police how the other man was dressed? 
A. I told him he was a little bit taller, and had a black coat 
on, and an overcoat. 

40 Redirect examination. 

By Mr. McKinley: 

Q. Did you hear the name Edward Hereford in this case? 
A. No, sir, I did not then. 

41 Q. The man that you have identified as Haley, 
did you identify him at the line-up by his name, or 

by his appearance ? 

A. By his appearance. 

Q. And you say he is not here today? 

A. No, sir. 

Q. Are you sure of the name Haley, or not? 

A. That is what I thought it was. That is what they said 
•it was. I don’t know his name, or I didn’t know his name 
when I identified him. 

Recross-examination. 

By Mr. Buckley: 

42 Q. Is this the same Haley that you identified? 

A. No, I did not identify him. 

Q. That is not the same Haley, is it? 

A. No, sir. 

Q. You did not see this man running from that apartment 
house, did you? 

A. No. 


**••••• 

45 By Mr. Buckley : 

Q. You are sure this is not the man you saw at that 
apartment house? 

A. I am sure. 

Q. You are sure he is not. 

A. Yes, sir. 
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Redirect Examination. 

By Mr. McKinley: 

Q. I show you a summons commanding you to appear at 
the office of the United States Attorney to confer with Mr. 
McKinley on Friday, March 18,1949. I will ask you 

46 whether you came to my office and conferred with me 
in compliance with the instructions in that subpoena. 

A. 1 don’t think I ever been in your office but once. 

47 Q. That takes care of that summons. 

I show you another summons commanding you to 
appear as a witness in court on Monday, March 28. I will 
ask you to look at that. Did you come down to Court on 
Monday, March 28, in obedience to that subpoena? 

A. Yes, sir. 

Q. And the case was not tried that day? 

A. No, sir. 

Q. The case went over until today; is that right? 

A. Yes, sir. 

Q. And then you came down here today, on April 7 ? 

A. Yes, sir. 

Q. Who told you to go down to Police Headquarters to 
the line-up? Do you recall on whose order or whose sug¬ 
gestion you went down there? 

A. I had a piece of paper. I do not know what I done 
with it. It had the man’s name on it. 

48 Q. Did the paper look like these papers? 

A. No, sir. 

Q. How did it look different? 

A. It was just a little piece of paper with the officer’s 
name on it. I don’t know his name. 

Q. Had the officer’s name on it? 

A. Yes. 

Q. Who gave you that piece of paper? 

A. The fellow that served these papers on me. 

Q. The same fellow that served these papers? 

A. Yes. 

Mr. McKinley : I am going to have to plead surprise and 
cross-examine this man to try to straighten this out. 

The Witness: I did not know where to go. 

The Court: I think you have been, too. So, you may 
endeavor, if possible, to get these things straight. 

• •••••• 
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50 Recross-examination. 

By Mr. Buckley: 

Q. Mr. Berry, did you not testify that the means by which 
you learned the name was because of the paper you had to 
go to the line-up or Headquarters, Crofoot’s name was on 
the paper? 

A. Yes, his name is on the paper. 

Q. You say a police officer came up to tell you to come to 
Headquarters for the purpose of viewing a line-up? 

A. Yes, sir. 

Q. And you further testified, did you not, that when 

51 you went down to Headquarters, before you got to 
Headquarters, or the line-up, the paper that you had 

had Crofoot’s name on it? 

A. It has got it on there. 

Mr. Buckley : Maybe he misunderstands me. 

The Court: He either misunderstands you, or you mis¬ 
understand him. I think he misunderstands you. 

Mr. Buckley: Probably does. 

The Court: You are not getting together, anyway. 

Mr. Buckley : That is correct. 

The Court : Mr. McKinley had the same trouble. 

Mr. Buckley: I am at a disadvantage. I cannot an¬ 
nounce surprise. 

Mr. McKinley: You can cross-examine without surprise. 
The Court: I do not know whether it is important enough 
to try to straighten it out. If you think it is, go ahead. 

Mr. Buckley: Your Honor, the only thing I am trying to 
find out is how he learned one of the defendant’s names. 

Bv Mr. Buckley: 

Q. Did you not testify, in response to my question, my 
question being when was it that you first knew that one of 

the men’s names was Crofoot- 

A. The day that we went down to the line-up. 

Q. And did you not testify that Crofoot’s name was on the 
paper that you had when you went to the line-up ? 

52 Q. Who put Crofoot’s name on that paper that 
you had wdth you? 

A. Whoever makes up these slips in the Court. 

Q. Didn’t you say a police officer came up to your apart¬ 
ment? 

A. He gets them in court to serve on people. I don’t 
know who makes them up. 
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Q. Before you went to the line-up, a policeman came up 
to give you a paper to come down and look at the line-up. 
On that paper, that police officer gave you, the name Cro- 
foot is on it? 

A. On it now, isn’t it? 

Mr. McKinley: He is speaking about the summons. 

By Mr. Buckley: 

Q. We are talking about the paper you said you had in 
your possession when you went to the line-up. 

A. This here is the only paper that has Crofoot’s name 
on it. 

Q. Did you not testify, Mr. Berry, that a police officer 
came to the apartment up there, and asked, or requested 
you to meet him at a line-up? 

A. No. I asked him who I must go to when I get down 
there, and he told me, and then they taken me to the line-up. 

Q. There came a time when you went to a line-up in 
the Headquarters building? 

53 A. Yes, sir. 

Q. When you went down to that line-up, did you 
have the name Crofoot written on some piece of paper? 

A. No, sir; only on these summons. 


54 Keith Gosman was called as a witness by and on 
behalf of the Government and, having been first 
duly sworn, was examined and testified as follows: 

Direct examination. 

By Mr. McKinley : 

Q. Did you have occasion to arrest Defendant Haley? 
A. Yes, sir, I did. 

• •••••• 

56 Q. What did Defendant Haley say, if anything? 
A. Defendant Haley implicated both- 

Mr. Buckley (interposing): Just a moment. Who was 
present, when and where? 

The Court : Do not say he implicated. Say what he said. 
The Witness: Defendant Haley made a statement to us. 
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By Mr. McKinley: 

Q. Did he tell you where and when- 

Mr. Buckley: Was this other defendant present when 
he made the statement! 

The Witness: He was in the same room. He was not 
within hearing room. 

Mr. Buckley: I object to anything he said implicating 
this man. 

57 The Court: It is proper against Haley only. 
Anything Haley said is permissible against him. If 

the other man was not present, even though it involves 
him, it could not be considered by the jury as against him. 
I do not know what his answ T er is going to be. 

If Haley said something away from Crofoot that might 
implicate Crofoot, you must not consider it against Cro¬ 
foot. But he may give the entire conversation that Haley 
gave him, and it is all admitted against Haley. 

By Mr. McKinley: 

Q. Where and when did you talk with Defendant Haley! 
A. We talked in the General Assignment Squad room 
immediately after his arrest. 

Q. And that would be on what day! 

A. That was just before midnight on the 3rd of Feb¬ 
ruary. 

Q. Did you obtain a signed statement from Defendant 
Haley! 

A. Yes, we did. 

Q. I will ask you whether any threat or force was used 
for the purpose of obtaining the statement. 

A. None whatever. 

Q. Whether any promises or inducements were made for 
the purpose of obtaining a statement! 

A. No, sir. 

58 Mr. McKinley: I would like to have this marked 
Government Exhibit No. 3, for identification. 

(Whereupon the document was marked Government Ex¬ 
hibit No. 3 for identification.) 

Mr. Buckley : Mr. McKinley, will you ask him when the 
statement was made! 


i 
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By Mr. McKinley: 

Q. When was the signed statement made? 

A. Almost immediately after his arrest, upon being ques¬ 
tioned at Headquarters. 

Q. I show you Government Exhibit No. 3 for identifica¬ 
tion, and ask you whether that is the signed statement that 
you obtained from Defendant Haley. 

A. Yes, sir, it is. 

Q. WTio witnessed that statement? 

A. Sergeant Wright and myself. 

Q. Is that your signature that appears at the bottom 
of the statement as witness? 

A. Yes, it is. 

Mr. McKinley: If the Court please, at this point, the 
Government offers this statement in evidence as Govern¬ 
ment’s Exhibit No. 3. 

59 The Court: Any objection to the admission of 
the statement? 

Mr. Buckley: Yes, Your Honor. 

May w~e approach the bench? 

The Court: Yes. 

(WTiereupon counsel for both sides approached the bench, 
and the following proceedings were had out of the hearing 
of the jury:) 

Mr. Buckley : There are several places in the statement 
wiiere Haley is telling the officers what some other indi¬ 
vidual told him pertaining to this man here. 

The Court: Pertaining to Crofoot? 

Mr. Buckley: Pertaining to Crofoot. He says, for 
example, so-and-so told me that Crofoot did this, or Bill 
did this. 

The Court: When he says “Bill,” do you understand 
that refers to Crofoot? 

Mr. Buckley: This Crofoot’s name is Bill. He does not 
say so in here. Down here at the bottom he says “Bill 
Hereford,” and here he says “Bill Crofoot.” 

60 Through the body of the confession, it does not say 
what Bill he is referring to. 

Mr. McKinley: It won’t be admissible, of course, as to 
Crofoot, but it will be admissible as to Haley, to show he 
had this information to indicate the rings were stolen, re¬ 
gardless of whether he got it from Crofoot or anyone else. 






35 


It is relevant for that purpose against Haley alone, and 
not against Crofoot. 

The Court: It is clearly admissible against Haley. I 
do not know how to protect Crofoot’s rights, except to 
advise the jury not to consider this statement except re¬ 
garding Haley. 

61 Mr. McKinley: If the Court please, the Govern¬ 
ment offers in evidence Government Exhibit No. 3 
for identification, as Government Exhibit No. 3. 

The Court: You have your objection. I overrule your 
objection. The statement will be admitted. 

(Government Exhibit No. 3 was received in evidence.) 

The Court : I think I should advise the jury at this time 
that Haley, in making this statement has certain things 
to say in regard to “Bill,” and that “Bill” refers to the 
other defendant that is on trial. You shall not consider 
anything that is in that statement with regard to Crofoot 
as evidence that he did those things, as suggested in this 
statement. In other words, you must convict Crofoot solely 
on the other evidence, and not by reason of this statement 
in any particular. 

Mr. McKinley : At this time, I think it would be best to 
read this to the jury. 

The Court: All right. 

62 “General Assignment Squad, Metropolitan Po¬ 
lice Department, D. C., February 4th, 1949. 

“To Whom it May Concern: 

“You are held in connection with Housebreaking of 
Apartment located at 1954 Columbia Rd. Northwest, 
Apartment No. 206. 

“You now are requested to make a statement of the 
facts in this case to the best of vour knowledge. How¬ 
ever, you are advised that you are not compelled to 
make a statement; are not promised anything for 
making one; and do so of your own free will. If neces¬ 
sary, the statement you make will be used against you 
in Court. Having been so advised, are you willing to 
make a statement? 

“Reply—Yes. 

“Statement: My name is Earl Haley. I am 35 
years of age and at the present time and* for the past 
two months I have been living at Edison Hotel, located 
in the 1100 block of 13th St., N.W., I have known 
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Eddie Hereford since 1946. And upon returning to 
this city about Dec. 1,1948,1 renewed my acquaintance 
with him. On Jan. 8-49 I met him in the Famous 
restaurant located in the 1200 block of New York Av. 
N.W. at which time I asked him for some money which 
he owed me which amounted to about $10. 

63 He said wait a few minutes and he would be 
right back and he left and didn’t come back. 

About 11 o’clock Monday on Jan. 10-49, I met him in 
the Famous again at which time he gave me $5. He 
started to drinking and he told me Bill had a couple 
of rings which they got out of an apt. and while he 
was there with me he called Bill on the phone on his 
job. He told me after the phone call Bill would be 
over that night. That night I met Bill and Eddie at 
the Famous again at which time Bill and Eddie talked 
it over outside and then called me outside at which 
time Bill gave me two diamond rings. I look these 
rings downtown and sold one ring at pawn shop located 
at 10th and D Streets, N.W. on the north side of the 
street. And two days later I sold the second ring at 
Dave’s pawn shop located on D St. N.W. near 9 St. 
N.W. After I sold the first ring I returned to Harrys 
tavern located at 12 and New York Av. N.W. where 
Bill and Eddie w r ere waiting for me. I gave Bill 
$73. for the sale of the first ring. He then gave me 
back about $13. which consisted of a $10 bill and three 
ones. On Jan. 15-49 on a Sat. Eddie told me he had had 
a German luger a gun which he sold to Stanley Adams 
printing shop which I think he got $25 for. On Jan. 
29-49 Tommy Davis, a tinsmith wdio I think lives at 
1143 L St. NW told me Eddie tried to sell him a 
diamond brooch for $15. and he couldn’t buy it 

64 because he didn’t have any money. Eddie told 
me he had been into other apts where he hadn’t 

gotten anything. He also told me that he and Bill 
were in an apt. and the lady came home and couldn’t 
get in and they waited a few minutes and walked out 
in the hall to find the lady there. Eddie said that Bill 
told her he was a telephone repair man or something 
to that effect. 

No. 1 question: Earl the ring that I recovered and 
have showed you this morning in this office is it the 
same ring Bill Herford gave you to sell? 

No. 1 Answer: Not Bill Herford but Bill Crofoot 
he is the one who gave me the rings. 
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No. 2 question: Is the above statement true to the 
best of your knowledge? 

No. 2 Answer: Yes, sir. 

(S.) Earl Haley. 

Witnesses: 

Det. Sgt. Keith G. Gosman, D.B. Det. Sgt. Frank E. 
Wright.” 

By Mr. McKinley: 

Q. Now, Sergeant, I will ask you to what ring you had 
reference here when you asked the question, “Earl, the 
ring I have recovered and shown you this morning in this 
office is the same ring?” Can you tell us what ring you 
have reference to, what ring you had showed him? 

A. Yes, sir. 

65 Q. Can you identify the ring? 

A. Yes, sir, I can. 

Q. I show you Government Exhibit No. 1, and Govern¬ 
ment Exhibit No. 2 for identification, and ask you whether 
either of those are the rings? 

A. Yes, sir. 

Q. Which one. 

A. This one (indicating). 

Q. That is Government Exhibit No. 2 for identification. 
And this ring is the property of whom? 

A. Mrs. Sallie Selke. 

Q. And that is the ring he said that Crofoot gave to him? 
And the ring that he pawned? 

A. Yes, sir. 

Q. And at what pawn shop did he say he pawned it? 

A. He said it was a pawn shop located near 10th and D 
Northwest. 

Q. Who recovered this ring, Mrs. Selke’s ring? 

A. I did. 

Q. Where did you recover it, Sergeant? 

A. From Allen’s Pawn Shop at 1001 D Street, North¬ 
west. 

Mr. McKinley: If the Court please, the Government 
offers in evidence Government Exhibit No. 2 for identifica¬ 
tion, as Government Exhibit No. 2. 

66 The Court: It will be admitted. 

(Government Exhibit No. 2 was admitted in evidence.) 
By Mr. McKinley: 

Q. Was Defendant Haley shown Government Exhibit 
No. 1 for identification? 
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A. No, sir. 

Q. Did you recover Exhibit No. 1? 

A. Sergeant Wright and I did. 

Q. Where was Government Exhibit No. 1 recovered? 

A. From Tinley’s pawn shop, 913 D. 

Q. Did Haley furnish any information as to who pawned 
this ring, Government Exhibit No. 1, at Tinley’s? 

A. Yes, sir; he said he did. 

Q. Did he say where he got the ring from? 

A. Yes, sir, he did. 

Q. Who did he say he got it from? 

A. Bill Crofoot. 

Q. Whose ring is Government Exhibit No. 1, if you 
know? 

A. Mrs. Selke’s. 

Mr. McKinley: The Government offers in evidence Gov¬ 
ernment Exhibit No. 1 for identification as Government 
Exhibit No. 1. 

The Court: It will be admitted. 

76 Frank E. Wright was called as a witness by and 
on behalf of the Government and, having been first 
duly sworn, was examined and testified as follows: 

Direct examination. 

By Mr. McKinley: 

Q. Will you state your name and assignment, please? 

A. Frank E. Wright, attached to General Assignment 
Squad. 

Q. Of the Metropolitan Police Department? 

A. Yes, sir. 

Q. Officer Wright, were you present at the time the de¬ 
fendant Crofoot was arrested on this charge? 

A. I was. 


• •••••• 

79 Q. Did you talk with Defendant Haley? 

A. Yes,'I did. 

Q. Did he make an oral statement to you? 

A. We arrested him first and took him to headquarters 
about 11:30 p.m., on the 3rd. At that time he stated that 
he w-as not going to be the only one in this case, that he 
wasn’t going to bear the brunt of the case, and that there 
were two other men involved in the case, and that they had 
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given him some property, the two rings in question, to sell. 

Q. Did he say who those two men were? 

A. He said Bill Crofoot and Eddie Hereford. 

Q. At that time did he know Crofoot’s last name? 

A. No, he did not. He knew both as Bill and Eddie 
only. 

80 Q. Was Defendant Haley with Defendant Crofoot 
and Hereford at the time you brought him to head¬ 
quarters? 

A. Yes, sir. 

Q. And then after having seen him in the scout car, did 
he identify Crofoot as being the Bill he was referring to? 

A. Yes, sir, he did. 

Q. Did he identify Hereford as the Eddie he was 
referring to? 

A. Yes, he did. He also pointed Eddie out as the man 
in the Famous Restaurant. 

Q. Did you ask Defendant Haley whether he knew or 
had reason to know, or believe, that these rings had been 
stolen ? 

A. Yes. He said that he knew the rings had been stolen. 
Eddie approached him first one day at the Famous Res¬ 
taurant, and told him he and Bill had two rings. 

Mr. Buckley: I renew the same objection. 

The Court: That is admitted solely for the purpose of 
the Defendant Haley, gentlemen. There is not any proof 
that Crofoot entered these apartments, or stole these rings. 
As far as Crofoot is concerned, you must find that from 
other evidence distinct and separate from this. 

By Mr. McKinley: 

Q. Go ahead. 

A. Said that Eddie had approached him, and said that 
he and Bill had two rings they wanted him to sell for 
them. 

81 Q. Did he say where they got the rings ? 

A. Eddie said they had come from an apartment. 
He didn’t state the location. A couple of days later he was 
again approached by them and he stated that Bill gave him 
two rings, and he took the two rings, and he sold one of them 
at 1001 D Street, Northwest, and he sold the other one in 
the 900-block of D Street. 

Q. I show you Government Exhibit No. 1, and ask you 
whether you can identify that ring. 

A. Yes, sir. 
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Q. Do you know where that ring was recovered? 

A. That ring was recovered from Tinley’s pawn brokers. 
Q. Were you present at the time it was recovered? 

A. Yes, sir. 

Q. I show you Government Exhibit No. 2, and ask you 
whether you can identify it. 

A. Yes, sir. 

Q. And where was it recovered? 

A. It was recovered from 1001 D Street, Northwest. 

Q. Were you present when it was recovered? 

A. Yes, sir. 

Q. Were they the two locations at which Haley stated 
that he sold these rings? 

A. Yes, sir. The first ring was recovered and after 
Haley was arrested, he told us where the second ring 

82 was, and we recovered that after he was arrested. 

Q. Which ring was recovered first? 

A. The larger stone. 

Q. This larger stone, which is Government Exhibit No. 2? 
A. Yes, sir. 

Q. And both of these rings belong to who? 

A. Mrs. Selke. I don’t know her first name. 

83 Cross-examination. 

By Mr. Buckley : 

Q. Now, Officer Wright, were you present at the line-up at 
which time Hereford and Crofoot and Haley were in the 
line-up ? 

A. Yes, I was present. 

• •••••• 

85 Q. Mr. Haley was in the same line-up, wasn’t he ? 

A. Yes, sir. 

Q. And did Mr. Berry identify Haley in that line-up? 

A. No, sir, Mr. Berry didn’t identify Haley. 

Mr. Buckley : That is all. 

Redirect examination. 

By Mr. McKinley: 

Q. Did Mr. Berry identify anyone in the line-up ? 

A. He identified Hereford. 

Q. Identified Hereford? 

A. Yes, sir. 
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Mr. McKinley : That is all. 

Mr. Buckley : I have nothing further. 

86 Afternoon Session 

(The Court reconvened at 1:50 p.m.) 

The Court : Next witness. 

Mr. Buckley: May we approach the bench, Your Honor. 

The Court: Yes. 

(Whereupon, counsel for both sides approached the bench 
and the following proceedings were had out of the hearing of 
the jury:) 

Mr. Buckley: I have talked with Haley during luncheon 
recess, and Haley desires at this time to enter a plea of 
guilty. I thought I should come to the bench and tell Your 
Honor about it. 

Mr. McKinley: I will use him as a witness. 

The Court: You will use Haley as a witness? 

Mr. McKinley : Yes, sir. He w^ants to plead now. After 
he enters his plea, I will use him as a witness. I have already 
talked to him, and he says w r hat he says in his statement is 
true, and he will so testify. 

The Court : Do you want him to do it in the presence of 
the jury! I have no objection to him doing it. I do not see 
wliy he cannot do it without sending the jury out, if you 
are going to use him as a witness. 

Mr. Buckley : I do not know of any reason why he cannot 
do it here. 

The Court: We do it down home. If there is no 

87 objection by either side, we will do it that wray. 

(Whereupon, counsel resumed their respective places at 
the trial table, and the following proceedings were had in 
open court:) 

The Court : I will accept his plea. 

Mr. McKinley : If the Court please, I am informed at this 
time that Defendant Haley wishes to change his plea of 
“not guilty” to “guilty” to the indictment. 

The Court : Let the defendant stand. 

You heard what the United States Attorney just now 
has stated? 

Defendant Haley : Yes, sir. 

The Court: Do you desire to withdraw your plea of “not 
guilty,” and plead “guilty”? 

Defendant Haley : Yes, sir. 
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The Court : You are charged only in the seventh count? 

Mr. Buckley : That is right. 

The Court : Ali right. 

The Clerk: Earl Halev, in Criminal No. 334-49, in which 
you are charged with receiving stolen property, do you wish 
to withdraw your plea of “not guilty” heretofore entered, 
and enter a plea of “guilty” as to Count 7 of the indictment? 

Defendant Haley: Yes, sir. 

S8 Mr. McKinley: May we approach the bench? 

The Court: Yes. 

(Whereupon counsel for both sides approached the bench 
and the following proceedings were had out of the hearing 
of the jury:) 

Mr. McKinley: I didn’t talk to Defendant Haley just be¬ 
fore he entered the plea. So he consequently has not been 
promised anything for his plea. 

Mr. Buckley : He has been promised nothing. 

Mr. McKinley: I wish to say this at this time, that the 
Police Department would not have been able to make this 
case except for the cooperation they received from Haley. He 
has no previous record. When I am consulted by the Court, I 
would recommend the Court give consideration to the matter 
of probation. Now he is to be removed from the case. In 
view of the fact he has no previous record, and did cooperate 
with the police in the case, the Government has no objection 
to him continuing on bond until the Court is ready to pass 
sentence. 

The Court: He is now on bond? 

89 Mr. Buckley : Yes. 

Mr. McKinley : So, I will want to call him as a wit¬ 
ness in the case. 

The Court: You have announced you have rested. 

Mr. McKinley : I did not mean to say that. I withdraw 
that. 

The Court : I thought I misunderstood you. You want to 
withdraw your announcement? 

Mr. McKinley: Yes. 

Mr. Buckley : Your Honor probably thought I w*as mov¬ 
ing a little late this morning when I w’as objecting to Haley 
being tried with this other fellow at the same time. From 
the very beginning I thought the case against Haley was 
going to be dismissed, and they w T ere going to use him as a 
witness, and that is the reason I did not use the motion for 
severance. When they did not dismiss anything, I was 
caught a little short for time. 
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Mr. McKinley: I told you yesterday I would take a plea 
as to one count as to Crofoot and one count as to Haley. 

The Court : I think I will tell the jury to totally disregard 
this witness ’ statement that has been introduced in evidence. 
Mr. McKinley : Yes, that is right. 

The Court: Of course, if you use him, you get the same 
thing. 

90 (Thereupon counsel resumed their respective places 
at the trial table, and the following proceedings were 

had in open court:) 

Mr. McKinley: If the Court please, for the sake of the 
record and the jury, I spoke a little hastily. The Govern¬ 
ment is going to call Defendant Haley to testify before it 
rests, and then it will rest. 

The Court: I want to tell the jury at this time there has 
been introduced in evidence a written statement that was 
signed by Defendant Haley. That written statement made 
mention of the other defendant in the case in some ways. 
Now that Haley has entered a plea of guilty, you are in¬ 
structed to disregard for all purposes the written statement. 
Just do not take any part of it for any purpose. 

In other words, the man on trial now is Crofoot. He alone 
is on trial, and nothing in that statement can be used against 
him. It was solely to show that Haley at the time he re¬ 
ceived these rings, knew that they had been stolen. 

All right. Proceed. 

Mr. McKinley: Earl Haley, will you take the witness 
stand? 

Whereupon, Earl Haley was called as a witness by and on 
behalf of the Government and, having been first duly 

91 sworn, was examined and testified as follows: 

Direct examination. 

By Mr. McKinley : 

Q. You are Earl Haley? 

A. Yes, sir. 

Q. Were you interviewed by Detective Gosman and De¬ 
tective Wright who testified here this morning? 

A. Yes, sir. 

Q. And that was on February 4, 1949, as they testified, 
when you were arrested? 

A. Picked me up about 11:30 on the 3rd. 

Q. You made a statement to them early the next morning 
which would be February 4? 
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A. That is right. 

Q. And at that time you gave them the statement that was 
introduced into evidence? 

A. Yes, sir. 

Q. This statement here (indicating)? 

A. Yes, sir. 

Q. Was what you stated in that statement the truth? 

A. Yes, sir. 

Q. Now, will you tell us briefly, to the best of your recol¬ 
lection, just what you told the officers at that time when they 
interviewed you? 

A. You mean when I first met- 

92 The Court: Will you speak a little louder? 

Mr. McKinley: That is a little general. 

Bv Mr. McKinley: 

Q. I will show you Government Exhibit No. 1, which is a 
ring, and ask you whether you recognize that ring. 

A. Yes, sir. 

Q. And where and when did you first see this ring, No. 1? 
A. When I first saw it it was about 5:30 on Monday night, 
of the date I pawned them. 

Q. Monday night; that would be January 10? 

A. Yes, sir. 

Q. January 8 was on Saturday, and January 9 would be 
Sunday, and Monday would be January 10. 

A. Yes, sir. 

Q. You saw it about 5:30 p.m., on that day? 

A. Yes. 

Q. You say you pawned it on that day? 

A. On that night, yes, sir. 

Q. Where did you pawn this particular ring, the small one. 
Government Exhibit No. 1? 

A. I think they said it was Dave’s pawn shop. 

Q. About where is it located? 

A. G Street, I am pretty sure; 9th and 10th, or 9th and 
10th. 

93 Q. Where did you get this ring from? 

A. I got two rings. 

Q. I show you Government Exhibit No. 2, and ask you 
whether that is the other ring you are talking about. 

A. Yes, sir. 

Q. Where did you get these two rings from? 

A. First Eddie Hereford asked me if I would pawn a ring 
for him. That is the first time I knew anything about any 
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rings. I told him I would. That night he came in the place. 
We was drinking beer. He asked me if I would pawn them 
that night. 

Q. Let’s not tell anything Eddie Hereford said. Was 
Crofoot there at the time Eddie was telling you that? 

A. No, sir. 

Q. Just come back to my question. Who gave you these 
rings ? 

A. Mr. Bill Crofoot. 

Q. He gave them to you, you say, about 5:30 p. m., on 
Monday, January 10? 

A. And between that and 6 o’clock. 

Q. What did he say, or what did anyone else say in his 
presence, as to these rings, where they had gotten them. 

A. Never told me anything where they had got them. 

Q. What did he say when he gave you these rings? 

A. At that time he did not tell me. After that he 

94 told me he got them out of a pawn shop; in other 
words, Eddie Hereford told me that. 

Q. Crofoot did not tell you that? 

A. No, sir. 

Q. Crofoot turned them over to you at that time, and 
vrhat did he tell you to do with them ? 

A. He just handed them to me; he just handed them to me. 
Q. Crofoot handed them to you? 

A. Yes, sir. 

Q. You pawned this little one at some place you think 
was Dave’s? 

A. I think that is it. 

Q. Where did you pawn this big one? 

A. On 10th and D. 

Q. Do you know the name of the place? Is it Tinley’s? 

A. I think that is the name. 

Q. How much did you get for this little one, if you recall? 
A. $20. 

Q. How much did you get for the big one? 

A. $75.00. 

Q. That made $95.00? 

A. That is right. 

Q. What did you do with that money? 

95 A. I gave Bill and Eddie $73.00. 

Q. And that left a balance of about $22.00; is that 

right ? 

A. Those rings was pawned about two days different, 
not at the same time. 

Q. What did you keep? 
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A. First they gave me $12. When I pawned the small 
one, I kept the $20. 

Q. All told, you got how much? 

A. $33. 

Q. Did they know you were keeping the $33? 

A. No; they did not know I kept $20 of it. 

Q. They did not know about the $20 of it? 

A. No, sir. 

Q. How much did they know you were keeping? 

A. $12, $13, or whatever they gave me that night. 

Q. What did they give you the $12 or $13 for? 

A. I was broke, and asked them for some money, and they 
gave me $13 for pawning the rings for them. 

Q. Did they tell you why they did not try to pawn them? 
A. No, sir. 

Q. Did Crofoot or anyone in his presence say anything 
about them going in some apartments? 

A. The only fellow that told me that they went in apart¬ 
ments, was Eddie. He said he w^ent into apartments. 
96 Q. Did he mention the incident where the woman 
came in on them? 

A. Eddie Hereford told me about that. 

Q. Did you have reason to believe at the time that these 
rings probably had been stolen? 

A. I knew the fellow had not been working. So, I thought 
they were stolen. 

Mr. Buckley: Will you keep your voice up? 

By Mr. McKinley: 

Q. You knew he had not been working? 

A. Yes, sir. 

Mr. McKinley: 

I think that is all. 

C ross-examination. 

By Mr. Buckley : 

Q. You say you kept $20 they did not know you kept? 

A. Yes, sir. 

Mr. Buckley : That is all. 
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Redirect examination. 

By Mr. McKinley : 

Q. Who did you give that money to? 

A. To Bill and Eddie Hereford. 

Mr. McKinley: That is all. 

(Witness excused) 

The Court: Just have your seat in the courtroom. I will 
fix Tuesday as the date to sentence you. You may 

97 continue on your present bond. Be here Tuesday 
morning of next week at 10 o’clock. 

Mr. McKinley: The Government rests, if the Court 
please. 

Mr. Buckley: The defendant rests, too. 

The Court: Will you gentlemen come to the bench? 

(Whereupon counsel for both sides approached the bench 
and the following proceedings were had out of the hearing 
of the jury:) 

The Court: I believe I am ready to instruct the jury, if 
you are ready to argue. I will ask the attorneys if they have 
any special instructions. 

Mr. McKinley: No special instructions. 

The Court: Does the attorney for the defendant have 
any? 

Mr. Buckley: I ask Your Honor to instruct the jury 
about Crofoot not taking the stand; in other words, there 
is no inference to be drawn. 

The Court : I think I can give that. I have seen a special 
instruction on that. 

I do not think the language of it makes any particular 
difference, when I tell them that he does not have to take 
the stand, and that no inference has to be drawn. If you 
have any in good form, I will give it as you request it. You 
do not have it with you, do you? 

Mr. Buckley : No, sir, I do not. 

The Court: Do you want me to define what larceny 

98 is, common law, or just give it in the language of the 
statute ? 

Mr. McKinley: I think in the language of the statute, 
pointing out, of course, that there is a dividing line. 

The Court: Are you content to let the jury use their own 
definition of what is larceny? 

Mr. Buckley: Certainly. 
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The Court : I think everybody knows what it is. 

Mr. Buckley : I think the jury knows what larceny is. I 
might say that I am going to submit this case without 
argument. 

Closing Argument on Behalf of the Government 
Mr. McKinley: 

• •••••* 

100 You see, we have the witness, Mrs. Council, and 
I am not relying at all on Mr. Berry. There is no 

reflection on Mr. Berry’s mentality, because they say pro¬ 
fessors are the most absentminded people in the world. 
You could tell Mr. Berry was trying to testify to the 

101 best of his recollection, but his recollection is not so 
good. The Government is not going to rely on him. 

We will just disregard him. 

• •••••• 

103 Court’s Charge to the Jury 

The Court: Gentlemen of the jury, the defendant has 
waived his argument. So, the Court is now ready to instruct 
you as to the law in the case. 

The defendant on trial is William H. Crofoot. He is 
charged on indictment regularly returned to this Court by 
the grand jury along with Edward Hereford and Earl 
Haley. There are seven counts in the indictment. The first 
six counts involve the defendant now on trial. The seventh 
count involved only the defendant Haley, who has 

104 just recently and in your presence entered a plea of 
guilty. So, he is out of the case. 

Edward Hereford is not involved at this time. His case 
has been disposed of. 

So, you have only the guilt or innocence of the defendant 
William H. Crofoot to determine, and as to the first six 
counts of the indictment. 

• #••••• 

106 Now, the count which charges the entry into the 
house is based upon this law which I will read to you. 
That applies to count 1,3, and count 5. That is, the same law 
applies to those counts. 

“Whoever shall either in the night or in the daytime 
break and enter or enter without breaking any dwelling, 
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bank, store, warehouse, shop, stable, or other build¬ 
ing, or any apartment or room, whether at the time 
occupied or not, or any steamboat, canal or vessel, or 
other water craft or railroad car, or any yard 
107 where any lumber, coal, or other goods or chat¬ 
tels are deposited and kept for the purpose of 
trading, with intent to break and carry away any part 
thereof or any fixture or other things attached to or in 
connection with the same, or commit any criminal 
offense is guilty of a felony.” 

Then, the other three counts in which the charge is that 
they actually stole some property is based upon this law: 

“Whoever shall feloniously take and carry away 
anything of the value of the amount of $50 or upwards 
shall suffer imprisonment for the time prescribed 
therein.” 

It is a felony. 

Mr. McKinley, what about where the property is less 
than $50? 

Mr. McKinley : It will be petty larceny. Grand larceny 
is greater than $50. 

The Court : I do not have that in front of me. 

The only difference in the crime is the amount of punish¬ 
ment. The larceny is the same whether it is $12 or $4.50 
or $350; but there is a different punishment provided. The 
element of offense is identical. 

• •••••• 

109 You are the sole judges of the weight of the evi¬ 
dence and the credibility of the witnesses. In con¬ 
sidering the weight and credibility, you will give to any 
witness, you have the right to consider the appearance of 
that witness while on the stand, the interest that the wit¬ 
ness may have in the outcome of the trial, if any, the frank¬ 
ness and candor while testifying, or the lack of it, any bias 
or prejudice that might be displayed, the opportunity the 
witness had to know about the matters concerning which he 
or she testified; taking all such matters into consideration; 
give each witness the weight and credit you think it is 
entitled to receive. 

The defendant did not take the stand and testify. You 
are instructed that is a right that is accorded the defend¬ 
ant, and you may not draw any inference, or any presump¬ 
tion against the defendant due to the fact that he did not 
testify. 
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In this case, you have not been told what the punishment 
is as to either count. That is a matter that is reserved 
for the Court in the event you should find the defend- 

110 ant guilty, and the amount of punishment the defend¬ 
ant might receive or the law provides for him is not 

a matter that has anything to do with the determination of 
whether or not he did the things he is charged with. Your 
verdict merely finds him guilty or not guilty as to each 
count. 

I believe circumstantial evidence is involved in this case. 
Do you want one on that ? 

Mr. McKinley: I think we might as well. 

Mr. Buckley: I will ask you to give instruction on the 
testimony of an accomplice. 

The Court : In my judgment there is not any accomplice 
in the case. I will listen to you later about that. 

Now, gentlemen, I think the evidence that the Government 
relies upon is circumstantial with the exception of the fifth 
count in the indictment. 

Now, the fifth count in the indictment only charges this 
defendant with entering the apartment of Virginia S. Coun¬ 
cil. We have there what we call direct evidence. In other 
words, Mrs. Council testified that she saw this defendant 
along with another man come out of her apartment, and they 
ran away from there, and she identified the defendant, 
according to her testimony. You heard her testimony on 
that. That is what you call direct evidence. 

But, as to the theft of the property in each house, and 
the entering of the other two houses, I think, the Gov- 

111 ernment relies on circumstantial evidence. The Gov¬ 
ernment relies solely upon circumstantial evidence. 

Circumstantial evidence is good evidence, but in order to 
warrant a conviction, the facts should not only be con¬ 
sistent with each other, but point to the guilt of the defend¬ 
ant, and inconsistent with any other reasonable hypothesis 
than that the defendant did that with which he is 
charged. 

112 Will counsel come up to the bench? 

(Whereupon, counsel for both sides approached the bench 
and the following proceedings were had out of the hearing 
of the jury:) 

The Court: I do not think there is any accomplice. I 
have never considered the man who received the stolen prop¬ 
erty to be an accomplice. 


51 


Mr. Buckley: Haley would be an accomplice because he 
disposed of this stolen property and brought them the money 
back. 

The Court: The Government does not contend he was im¬ 
plicated in the theft of the property. 

Mr. Buckley: That is correct. Where he helped dispose 
of stolen property by someone, I think, places him in the 
category of an accomplice. 

The Court: I don’t think so. I will deny your request 
on that. 

Any other instruction? 

Mr. Buckley : No, sir; that is the only one. 

113 Mr. McKinley: I might suggest, if the Court 
please, you might instruct that possession of recently 

stolen goods, unless satisfactorily explained, is sufficient 
to support the verdict of guilt. I would also suggest just 
so there will not be any mistake, that the jury be instructed 
that the seventh count has been disposed of. 

The Court: You heard what the Government attorney 
told the jury as to the law with regard to possession of 
stolen property? 

Mr. Buckley: Yes, sir. 

The Court : I think it is all right. 

Mr. McKinley: It is all right. 

The Court: I will tell them your statement may be ac¬ 
cepted as the law. 

Mr. McKinley : Thank you. 

(Whereupon, counsel resumed their respective places at 
the trial table, and the following proceedings were had in 
open court:) 

The Court: Gentlemen, one other thing: You heard the 
statement made by the attorney for the Government in re¬ 
gard to the effect of possession of recently stolen property. 
That is a circumstance that is sufficient, in the absence of 
an explanation, to warrant a conviction, if it satisfies you 
beyond a reasonable doubt. In other words, if you find a 
person in possession of property recently stolen, and 

114 there is no explanation of his possession, the jury is 
warranted in finding a verdict of guilty based on that 

type of evidence. 

Your verdict must be unanimous; and when you have 
arrived at it, you will return it to Court. In order that 
there will be no uncertainty about it, you will return no 
verdict on the seventh count. I think you understand that. 

Is there anything else, gentlemen? 





Mr. Buckley: No, sir. 

Mr. McKinley : No, sir. 

115 The Court: 

Is this defendant in jail or on bond? 
Mr. Buckley: On bond. 


117 The Court : I learned indirectly that he is on pro¬ 
bation now. 

Mr. Buckley: Parole. That is a matter I did want the 
probation officer to bring to your attention. 

Mr. McKinley: He is on parole from Illinois. He was 
sentenced there on the first of 1943 to serve one to ten 
years for larceny, and on the first part of 1947, he was 
released on parole to Washington, D. C., and he has addi¬ 
tional records besides that. 

The Court: Well, maybe I had better wait until Tuesday 
to get all the facts. 

How long have you lived in Washington? 

Prisoner Crofoot: About two years. 

The Court: Do you have any people who live here? 

Prisoner Crofoot: Yes, sir. 

The Court: Is your father and mother living? 

Prisoner Crofoot : My mother lives here. 

The Court: Have you lived in the same community all 
of that two years? 

Prisoner Crofoot: Yes, sir, worked for the same con¬ 
cern. 
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119 Filed in Open Court Mar. 7, 1949. Harry M. Hull, 

Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Criminal Term 

January Term, 1949 

Criminal No. 334-’49 

Grand Jury No. 143-49,142-49 

The United States of America 


v. 

Edward Hereford, William H. Crofoot, Earl Haley 

Housebreaking and Larceny (22-1801, 2201 D. C. Code.) 
Receiving Stolen Property (22-2205 D. C. Code.) 

The Grand Jury charges: 

On or about January 8, 1949, within the District of Co¬ 
lumbia, Edward Hereford and William H. Crofoot entered 
the apartment of Howard 0. Allen, with intent to steal prop¬ 
erty of another. 

Second Count: 

On or about January 8, 1949, within the District of Co¬ 
lumbia, Edward Hereford and William H. Crofoot stole 
the property of Nancy L. Allen, of the value of about $12.00, 
consisting of $12.00 in money. 

Third Count: 

On or about January 8, 1949, within the District of Co¬ 
lumbia, Edward Hereford and William H. Crofoot entered 
the apartment of Sallie Selke, with intent to steal property 
of another. 

Fourth Count: 

On or about January 8,1949, within the District of Colum¬ 
bia, Edward Hereford and William H. Crofoot stole the 
property of Sallie Selke, of the value of about $450.00, con- 












sisting of the following: 1 fingerring, of the value of $350.00; 
and, i fingerring, of the value of $100.00. 


Fifth Count: 

On or about January 8, 1949, within the District of Co¬ 
lumbia, Edward Hereford and William H. Crofoot entered 
the apartment of Virginia S. Council, with intent to steal 
property of another. 

120 Sixth Count: 

On or about January 8,1949, within the District of Colum¬ 
bia, Edward Hereford and William H. Crofoot stole the 
property of Virginia S. Council, of the value of about $4.50, 
consisting of $4.50 in money. 


Seventh Count: 


On or about January 10, 1949, within the District of Co¬ 
lumbia, Earl Haley feloniously and unlawfully did receive 
1 fingerring, of value of $350.00, and 1 fingerring, of the 
value of $100.00, of the goods and property of Sallie Selke, 
well knowing the same to have been theretofore stolen, with 
intent to defraud the said Sallie Selke, the owner thereof. 

George Morris Fay, 
Attorney of the United States in 
and for the District of Columbia. 


A True Bill: 

Wallace Murray, 

Foreman. 
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122 Criminal Docket 

District Court of the United States for the District of Columbia 

Parties Attorneys Criminal No. 

United States U. S. Sttomey 

Case Closed vs. 334 ’49 

1. Edward Hereford 01: Jesse Chessin -- 

2. William H. Crofoot 02: M. Edw. Buckley Charge: 

Housebreaking and 

3. Earl Haley 03: M. Edw. Buckley Larceny, Receiving 

Stolen Property 

Bond: 

1 . $ 

2. $500 Wm. J. O’Neil 

3. $100 Wm. J. O’Neil 

4. $ 

- 5. $ 

G. J. 01, 2: 143-49 6.$ 

03: 142-49 

Date Proceedings 

1949 

Mar. 7 Presentment and Indictment filed. 

11 No. 1: Arraigned, Plea Guilty entered. Case referred to the Probation 

Officer of the Court. Defendant remanded to the Washington 
Asylum and Jail. (Schweinhaut, J.) (M 143) Attorney Jesse 
Chessin present. 

No. 2 & 3: Arraigned, Plea Not Guilty entered. Attorney not present. 
(Schweinhaut, J.) (M. 143) 

Apr. 1 No. 1: Sentenced to imprisonment for a period of Sixteen (16) months 
to Four (4) years. Attorney Jesse Chessin present. (Schwein¬ 
haut, J.) 

7 Nos. 2 & 3: Jury sworn on voir dire; Jury swom: 

Joseph B. Gardiner Frederick A. Meyer Everett H. Parsley 

Alvin L. Lyons Elmer H. Miller George W. Pease 

Allen F. Manning Clarence Money John W. Pugh 

Elmer L. Meade Andrew H. Norford Eugene M. Shorter 

No. 3: Plea “Not Guilty” withdrawn, Plea Guilty entered. Case 
referred to the Probation Officer of the Court. Defendant permitted 
to remain on bond pending sentence. 

No. 2: Verdict—Not Guilty on counts 1 and 2 and Guilty on counts 
3, 4, 5, 6. Case referred to the Probation Officer of the Court. 
Defendant committed to the Washington Asylum and Jail. Attorney 
William McKinley present. (Rice, J.) (Cert, filed) 

12 No. 2: Sentenced to imprisonment for a period of Sixteen (16) months 

to Four (4) years; on counts 3, 4, 5; and One (1) year on count 6; 
said sentence by the counts to run concurrently. 

Continued on Page 1 (Supplemental) 







56 


123 United States vs. Edware Hereford, et al. Cr. No. 334-49 Supple¬ 
mental Page No. 1 

Date Proceedings 

1949 

Apr. 12 No. 3: Sentenced to imprisonment for a period of One (1) year to 
Three (3) years; execution of sentence suspended; Defendant placed 
on probation in charge of the Probation Officer of the Court for 
a period of Three (3) years. Recog. $100.00 taken. 

Nos. 2 & 3: Attorney M. Edward Buckley present. (Rice, J.) 

12 Nos. 1 and 2: Judgment and commitment of 4/1/49 and 4/12/49, 
filed. (Rice, J.) 

14 No. 3: Judgment and probation of 4/12/49, filed. (Schweinhaut, J.) 
22 No. 2: Affidavit in Support of application for leave to proceed with¬ 
out prepayment of costs and order permitting defendant to proceed 
on appeal without prepayment of costs, filed. (Holtzoff, J.) 

Notice of Appeal, filed. 

27 No. 2: Motion to reconsider granting of leave to appeal without 

prepayment of costs, filed. 

May 20 No. 2: Motion to reconsider granting of leave to appeal without 
prepayment of costs argued and denied. (Holtzoff, J.) Attorney 
M. Edw. Buckley, Jr. present. (Cert, filed) 

July 26 No. 2: Carbon copy of letter to Mr. M. Edward Buckley, Jr., Attor¬ 
ney, from Judge Eugene Rice, U. S. District Court, Eastern District 
of Oklahoma, Muskogee, Oklahoma, denying bond pending appeal, 
filed. 

Oct. 7 No. 2: Mandate from the U. S. Court of Appeals for the Dist. of Col. 
dismissing the appeal, filed. 

12 No. 2: Mandate from the U. S. Court of Appeals dismissing the 
appeal presented. Holtzoff, J. 

1950 

Feb. 14 No. 2: Certified copy of Order from the U. S. Court of Appeals re¬ 
instating appeal, recalling mandate and appointing John P. Burke, 
Esq. to represent appellant on appeal, filed. 

21 No. 2: Order authorizing transcript at the expense of U. S., filed. 
Holtzoff, J. 

28 No. 2: Certified copy of Order from U. S. Court of Appeals extending 

time to and including March 31, 1950 within which to file record 
on appeal, filed. 

Mar. 8 Nos. 2, 3: Transcript of proceedings, April 7, 1949, filed. 

15 No. 2: Statement of Points to be relied on upon appeal, filed. Desig¬ 

nation of Record, filed. 

• •••••• 
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